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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
v.
)
)
)
)
ODILON BANDA HERNANDEZ,
)
)
Defendant-Appellant.
)
____________________________________)

NOS. 45951-2018,
45952-2018 & 45953-2018
TWIN FALLS COUNTY
NOS. CR-2013-14141, CR2015-4264
& CR-42-16-11199

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
In these consolidated cases, Odilon Banda Hernandez appeals from the district court’s
orders denying his motions for correction of illegal sentences, and denying his related motions.
Mr. Hernandez sought relief from his sentences pursuant to Rule 35(a), claiming the sentencing
procedure failed to take into account the “frontal lobe immaturity” in young men, rendering his
sentences illegal. Related to his Rule 35 motions, he asked for a new sentencing, and to that end,
he requested a neuropsychological examination, an amended presentence report, an evidentiary
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hearing, and conflict-free counsel. The district court characterized Mr. Hernandez’s motions as
requests for a reduction of sentence under Rule 35(b), and denied all relief as being time barred.
On appeal, Mr. Hernandez contends that the district court erred when it denied his motions as
barred, and, mindful that his requests for relief rely on the development of additional facts at an
evidentiary hearing, and that a Rule 35(a) motion to correct an illegal sentence is limited to a
sentence that is illegal from the face of the record, see State v. Clements, 148 Idaho 82, 85
(2009), he argues that this case should be remanded so that he may develop and present new
evidence at a resentencing.
Statement of the Facts and Course of Proceedings
In 2013, when he was twenty-five years old, the State charged Mr. Hernandez with
possessing a controlled substance in Twin Falls County Case No. CR-2013-14141. (Appeal
No.45951, R., pp.3, 121.) He was sentenced to a suspended term of five years, with two fixed,
and placed on probation. (Appeal No.45951, R., p.50.)
At the age of twenty-six, Mr. Hernandez committed a new felony, DUI; in April 2014 he
pled guilty in Twin Falls Case No. CR 15-4264 and admitted violating his probation in the 2013
possession case. (Appeal No.45951 R., p.121; Appeal No.45952, R., pp.11, 121.) The district
court sentenced him in the 2015 case to seven years, with three years fixed, to run concurrently
with his sentence in the 2013 case, and retained jurisdiction in both cases. (Appeal No.45951
R., p.121; Appeal No.45952, R., pp.13, 37.) In February 2016, following his jurisdictional
review, Mr. Hernandez was placed on probation in both cases. (Appeal No.45951 R., p.121;
Appeal No.45952 R., p.41.)
In November 2016, when he was twenty-eight years old, the State charged
Mr. Hernandez with a third felony: possession of a controlled substance, in Twin Falls County
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Case No. CR42-16-11199. (Appeal No.45953 R., p.11.) Mr. Hernandez pled guilty to the new
charge and admitted violating his probation in the 2013 and 2015 cases. (Appeal No.45951
R., p.121; Appeal No.45952, R., p.83; Appeal No.45953, p.28.) At the combined disposition and
sentencing hearing, on January 9, 2017, the district court revoked Mr. Hernandez’s probation and
executed his sentences in the 2013 and 2015 cases, and in the new 2016 case, sentenced
Mr. Hernandez to a consecutive term of two years, indeterminate, with no fixed period. (Appeal
No.45951 R., p.121; Appeal No.45952, R., p.86; Appeal No.45953 R., p.46.)
On March 8, 2018, Mr. Hernandez filed a “Motion for Correction of Illegal Sentence by
Means of Sentencing Procedure and PSI Considerations” in each of his three of his cases; the
caption of the motion cites Idaho Criminal Rule 35(a).1 In connection with his Rule 35 motion,
Mr. Hernandez also filed a Motion to Redact Presentence Investigation Report; Motion for
Confidential Neuropsychological Exam at Public Expense, and two supporting memoranda;
Motion for Evidentiary Hearing; and Motion for Appointment of Counsel. (Appeal No.45953,
pp.65-123.)
The thrust of Mr. Hernandez’s Rule 35 motion and related requests is that the sentencing
process, as applied in his three cases, failed to take into account certain known or knowable
neurological facts regarding “frontal lobe immaturity” in young men. (See generally Appeal
No.45953 R., pp.87-123.) Mr. Hernandez’s Rule 35 claim is that his frontal lobe immaturity was
a significant mental condition that the district court was required to consider when it determined
his sentences; he argues that the district court’s failure to request or consider any information
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Mr. Hernandez filed the identical motion in each of his three cases. (See Appeal No.45951
R., p.69; Appeal No.45952 R., p.108; Appeal No.45953, p.73.) The district court’s Orders
denying these motion are identical in all pertinent points, differing only in the recitation of the
procedural history for each case. (See Appeal No.45951 R., p.120; Appeal No.45952 R., p.159;
Appeal No.45953, p.124.)
3

about this relevant condition violated his due process rights, rendering his resulting sentences
illegal. (Appeal No.45953 R., pp.87-123.) The relief he seeks, ultimately, is to be re-sentenced
before a different judge who will consider the neurological findings he outlined in his
memoranda, including the results of a court-ordered neurological examination. (Appeal
No.45953 R., pp.87-123.) In a supporting memorandum, Mr. Hernandez explains, “I am not
attempting to downplay my responsibility [for] my crime but rather find, locate, and correct the
reasoning as to why I did not understand the actual full outcome of my past actions and poor
decision making skills.” (Appeal No.45953, R., p.88.)
On March 28, 2018, the district court entered, in each of the three cases, an “Order on
I.C.R. 35 Motion for Correction or Reduction of Sentence and Other Motions,” (“Order”),
denying Mr. Hernandez’s request for Rule 35 relief and denying all of his related motions. (See
Appeal No.45951 R., p.120; Appeal No.45952 R., p.159; Appeal No.45953, p.124.)2 In the
Order, the district court characterized Mr. Hernandez’s motion as a request for a sentence
reduction pursuant to Rule 35(b), and concluded the motion to be untimely filed, depriving the
district court of subject matter jurisdiction; on that basis, the district court denied
Mr. Hernandez’s Rule 35 motions and all of the related motions as well. (See Appeal No.45951
R., p.120; Appeal No.45952 R., p.159; Appeal No.45953, p.124.)
In each case, Mr. Hernandez filed a timely Notice of Appeal from the district court’s
Order. (Appeal No.45951 R., p.124; Appeal No.45952 R., p.163; Appeal No.45953, p.128.)
This Court then entered its order, in each case, consolidating all three appeals.

(Appeal

No.45951 R., p.142; Appeal No.45952 R., p.177; Appeal No.45953, p.142.)
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The district court’s Orders denying these motion are identical in all pertinent points, differing
only in the recitation of the procedural history for each case. (See footnote 1.) For ease of
4

reading, references to the Rule 35 motion and related motions, and the district court’s order
denying the same, will cite to the documents in most recent case, Appeal No.45953.
5

ISSUE
Did the district court err when it denied Mr. Hernandez’s Rule 35 motions for correction of
illegal sentences?

ARGUMENT
The District Court Erred When It Denied Mr. Hernandez’s Motions For Correction Of Illegal
Sentences
A.

Introduction
The district court erred when it ruled that Mr. Hernandez’s motions, made pursuant to

Rule 35(a), were time barred; its Order in each case should be vacated. Mindful of the fact that a
Rule 35(a) motion to correct an illegal sentence is limited to a sentence that is illegal from the
face of the record, i.e., does not involve significant questions of fact or require an evidentiary
hearing, see State v. Clements, 148 Idaho 82, 85 (2009), and that his request for relief relies on
the development of additional information at an evidentiary hearing, Mr. Hernandez claims that
his sentences are illegal and that the district court erred as a matter of law in denying his Rule
35(a) motion for the relief he requested.
Alternately, and mindful of the fact that his Rule 35 motions were filed more than 120
days after the entry of judgment in his 2016 case, and more than fourteen days after orders
revoking probation in his 2013 and 2015 cases, Mr. Hernandez contends that the district court
abused its discretion when it denied his motion for a reduction of this sentence, without allowing
an evidentiary hearing, as provided by Idaho Criminal Rule 35(b).
B.

Standards Of Review
Idaho Criminal Rule 35(a) provides, “The court may correct a sentence that is illegal

from the face of the record at any time.” I.C.R.35(a); see also Clements, 148 Idaho at 85 (“[T]he
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term ‘illegal sentence’ under Rule 35 is narrowly interpreted as a sentence that is illegal from the
face of the record, i.e., does not involve significant questions of fact or require an evidentiary
hearing.”). Whether a sentence is illegal is a question of law, over which the appellate court
exercises free review. Clements, at 85.
A motion to reduce an otherwise lawful sentence under Rule 35(b), on the other hand, is
addressed to the sound discretion of the sentencing court. State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994). When the appellate court reviews an alleged abuse of discretion by the district
court, the sequence of inquiry requires consideration of four essentials: whether the trial court (1)
correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with the legal standards applicable to the specific choices
available to it; and (4) reached its decision by the exercise of reason. Lunneborg v. My Fun Life,
163 Idaho 856, 863 (2018) (citing Hull v. Giesler, 163 Idaho 247, 250 (2018)). A Rule 35(b)
motion is essentially is a plea for leniency which may be granted if the sentence originally
imposed was unduly severe. Trent, 125 Idaho at 253. “The criteria for examining rulings
denying the requested leniency are the same as those applied in determining whether the original
sentence was reasonable.”

Id.

“If the sentence was not excessive when pronounced, the

defendant must later show that it is excessive in view of new or additional information presented
with the motion for reduction. Id.
Where a defendant challenges his sentence as excessively harsh, the appellate court will
conduct an independent review of the record giving consideration to the nature of the offense, the
character of the offender, and the protection of the public interest. State v. Miller, 151 Idaho
828, 834 (2011). The Court reviews the district court’s sentencing decisions for an abuse of
discretion, which occurs if the district court imposed a sentence that is unreasonable, and thus
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excessive, “under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002);
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears
necessary to accomplish the primary objective of protecting society and to achieve any or all of
the related goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.
C.

The District Court Erred When It Denied Mr. Hernandez’s Relief Under Idaho Criminal
Rule 35 Without Considering His Arguments
The district court erred when it denied Mr. Hernandez relief from his sentences. The

district court concluded, erroneously, that it lacked subject matter jurisdiction to decide
Mr. Hernandez’s claims because the motions were made pursuant to Rule 35(b) and, therefore,
were untimely. (See Appeal No.45951 R., p.120; Appeal No.45952 R., p.159; Appeal No.45953,
p.124.) Contrary to the district court’s conclusions, however, and as made clear from the caption
and introductory paragraph of the motions he filed in each case, Mr. Hernandez sought relief
from his sentences pursuant to Rule 35(a), not Rule 35(b). (See Appeal No.45951 R., p.69;
Appeal No.45952 R., p.108; Appeal No.45953, p.73.) Rule 35(a) grants the district court the
authority to correct an illegal sentence “at any time.” I.C.R. 35(a). Therefore, and contrary to
the district court’s conclusions, Mr. Hernandez’s Rule 35(a) motions were not time barred.
As indicated above, Mr. Hernandez committed all of his underlying crimes and probation
violations when he was a young man between the ages of twenty-five and twenty-eight years old.
Mr. Hernandez argues that, given his youth, the scientifically-known facts about “frontal lobe
immaturity” in young men present a significant mental condition that the court was required to
take into account when determining his sentence, just as Idaho Code Section 19-2523 requires
the sentencing judge to weigh any mental condition as a sentencing consideration.” See Miller,
151 Idaho at 834. Therefore, the district court’s denial of his Rule 35(a) as time barred, without
considering the merits of his arguments, was erroneous and should be reversed.
8

Alternatively, Mr. Hernandez contends that, in light of his youth and the fact of frontal
lobe immaturity in young men, the district court acted unreasonably when it refused to reduce his
excessive sentence of five-year sentence, with two fixed, imposed for possessing drugs when he
was twenty-five; his excessive concurrent seven-year sentence, with three fixed, imposed for
committing DUI when he was twenty-six; and his excessive consecutive two-year indeterminate
term, imposed for possessing a controlled substance when he was twenty-eight.
For all of these reasons, the district court’s orders denying Mr. Hernandez’s Rule 35
motions seeking relief from his sentences, and denying all of his related motions, were erroneous
and should be vacated.

CONCLUSION
Mr. Hernandez respectfully requests that, in each of the three consolidated cases, this
Court vacate the district court’s Order on I.C.R. 35 Motion for Correction or Reduction of
Sentence and Other Motions, and remand all three of his cases to the district court for further
proceedings.
DATED this 30th day of October, 2018.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of October, 2018, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas
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